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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Pantiff, No. CR 01-0344 MHP
V. MEMORANDUM AND ORDER
re Joint Defense Agreements
DOUGLASSTEPNEY, etd.,
Defendants.

Defendants have been charged with conspiracy and numerous violations of federd drug and
wegpons laws. In aprevious order, this court required that al joint defense agreements be put into writing
and submitted to the court. Counsdl for defendants submitted proposed joint defense agreements for in
camera review. Having reviewed the proposed joint defense agreements and having heard arguments from

defendants on this matter, and for the reasons stated bel ow, the court issues the following order.

BACKGROUND

Defendants are charged with participation in the crimina enterprises of astreet gang in the
Hunter’s Point area of San Francisco. In aseries of three indictments, the government has charged a total
of nearly thirty defendants with over seventy substantive counts relating to the operation of the gang over a
period of severd years. The number of defendants and the separate crimes charged render this case
extraordinarily factually complex. Defense counsd report that they have aready received discovery of over
20,000 pages of police reports, FBI memos, and other law enforcement materials.




UNITED STATESDISTRICT COURT
For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

In an effort to prepare coherent defenses efficiently, various defense counsdl have sought to enter
into joint defense agreements that would alow defendants to share factud investigations and legal work
product. Out of concern for the Sixth Amendment rights of the defendants and the integrity of the
proceedings, at the parties’ initia appearance on October 15, 2001, the court ordered that any joint
defense agreements be committed to writing and provided to the court for in camera review. Oct. 15,
2001 Reporter’s Transcript at 11:11-19. No joint defense agreements were ever filed with the court
pursuant to this order.

More than ayear after the court’sinitid order, the attorney for one defendant moved to withdraw
his representation on the grounds that he had entered into a joint defense agreement with another defendant
who he had since come to believe was cooperating with the prosecution.  Although the attorney seeking to
withdraw did not believe that he had obtained confidentia information from the cooperating defendant, he
did believe that the joint defense agreement had created an implied attorney-client relaionship that included
aduty of loyaty. The attorney maintained that this duty of loyaty would prevent him from cross-examining
the cooperating defendant, should he testify at tridl.

The court denied the motion to withdraw after conducting a colloquy in which the cooperating
defendant waived any attorney-client privilege with respect to information received by the moving atorney.
The court aso ruled that joint defense agreements do not create in one attorney a duty of loydty toward the
defendant with whom he collaborates. 1n an order dated November 22, 2002, the court et forth
requirements that future joint defense agreements: (1) bein writing; (2) contain afull description of the
extent of the privilege shared; (3) contain workable withdrawa provisons, and (4) be signed not only by
the atorneys but aso by the clients who hold the privileges at issue. Order re Motion To Withdraw, Nov.
22,2002, at 2.

At the following status conference, the court ordered that a proposed joint defense agreement be
submitted to the court for in camera review. Defense counsd submitted two proposed agreements, which
the court discussed with defense attorneys at an in camera status conference on January 13, 2003. One
proposed agreement, entitled “ Joint Defense Agreement Extending Attorney-Client Privileges’™ (hereinafter
“Joint Defense Agreement”), discusses the duties of confidentiaity and loyalty each attorney who sgnsthe
agreement will owe to each client who sgns. The other, entitled “ Joint Defense Agreement re Work
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Product” (hereinafter “Work Product Agreement”), addresses the confidentia sharing of legd research and

discovery andlysis among the lawyers for the various defendants,

DISCUSSION
l. The Joint Defense Privilege Gengrdly

The joint defense privilege is commonly described as an extension of the attorney-client privilege.
See, eq., Inre Santa Fe Intern. Corp., 272 F.3d 705, 719 (5th Cir. 2001); United Statesv. Evans, 113
F.3d 1457, 1467 (7th Cir. 1997); United States v. Aramony, 88 F.3d 1369, 1392 (4th Cir. 1996), cert.
denied, 520 U.S. 1239 (1997). United Statesv. Schwimmer, 892 F.2d 237, 243 (2d Cir. 1989); Waller
v. Financid Corp. of Am., 828 F.2d 579, 583 n.7 (Sth Cir. 1987). Scholarly commentators have uniformly

argued that the joint defense privilege differs sufficiently from the attorney-client privilege in both purpose
and scope that the two should be viewed as entirdly separate doctrines. See, e.q., Deborah Stavile Bartd,
Reconceptualizing the Joint Defense Doctrine, 65 Fordham L. Rev. 871 (1996); Craig S. Lerner,
Congpirators Privilege and Innocents' Refuge: A New Approach to Joint Defense Agreements, 77 Notre
Dame L. Rev. 1449 (2002); Susan K. Rushing, Note: Separating the Joint-Defense Doctrine From the
Attorney-Client Privilege, 68 Tex. L. Rev. 1273 (1990). To inform the analysis of the proposed joint
defense agreements, the court must first examine in detall the nature of the joint defense privilege.

1 Protections for Attorney-Client Communications

“The attorney-client privilege is an evidentiary rule designed to prevent the forced disclosurein a
judicia proceeding of certain confidential communications between aclient and alawyer.” United Statesv.
Rogers, 751 F.2d 1074, 1077 (9th Cir. 1985), quoted in Wharton v. Calderon, 127 F.3d 1201, 1205 (9th

Cir. 1997). The purpose of the privilege is to encourage “full and frank communication between attorneys
and their clients and thereby promote broader public interests in the observance of law and administration
of justice” Upjohn Co. v. United States, 449 U.S. 383, 389 (1981); see dso Hunt v. Blackburn, 128
U.S. 464, 470 (1888) (grounding the privilege “in the interest and adminigtration of justice, of the aid of

persons having knowledge of the law and skilled in its practice, which assistance can only be safely and
readily availed of when free from the consequences or the gpprehension of disclosure’).
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The atorney-client privilege limits only the power of a court to compe disclosure of atorney-client
communications or otherwise admit the communications themselves into evidence. Outside the courtroom,
the privilege does not provide grounds for sanctioning an attorney’ s voluntary disclosure of confidentia
communications to third parties. Wharton, 127 F.3d at 1205-06 (attorney-client privilege could not
provide grounds to bar respondents from informally communicating with petitioner’ s former atorneys).
Thisisnot to say that attorneys may fredy reved their clients confidences should they so desire.
Mechanisms other than the attorney-client privilege protect againgt voluntary disclosure of confidentia
communications by counsel. The ethicd rules governing attorneys require that al information pertaining to a
client’s case be kept confidential. Cd. Bus. & Prof. Code 8 6068(€) (setting forth attorney’ s duty “[t]o
maintain inviolate the confidence, and at every peril to himsdf or hersdf to preserve the secrets, of hisor
her client”); Modd Rules of Prof’| Conduct, R. 1.6 (3d ed. 1999). The comment to Model Rule of 1.6
discusses the reationship between the attorney-client privilege and the ethica duty of confidentidity:

The principle of confidentidity is given effect in two related bodies of law, the atorney-client

privilege (which includes the work product doctrine) in the law of evidence and the rule of

confidentidity established in professond ethics. The attorney-client privilege appliesin judicia and
other proceedings in which alawyer may be called as a witness or otherwise required to produce
ihoms whre GcEnCe 1S oL Trom e %'g}‘”é'{‘ﬁ% s compuson of o Theoiceialiy nie
applies not merely to matters communicated in confidence by the dient but also to dl information
relating to the representation, whatever its source.
Id., R. 1.6 cmt. The ethicad duty of confidentidity may be enforced by more than just sanctions againgt an
offending atorney. Inacrimina case, where an atorney violates this ethical duty by reveding aclient’s
confidences to the government, a court may suppress the resulting evidence. Rogers, 751 F.2d at
1078-79. Prosecutors may also be subject to sanctions where they have induced an attorney to violate her
duty of confidentidity. Modd Rules of Prof’| Conduct, R. 8.4(a).

In criminal cases, the Congtitution also protects confidentia attorney-client communications from
the eyes and ears of the government. An intruson by the government into an attorney-client relaionship in
order to obtain confidentia information may be deemed a violation of a defendant’s Sixth Amendment right
to effective assstance of counsd or Fifth Amendment due processrights. See, e.q., United States
v.Haynes, 216 F.3d 789, 796 (9th Cir. 2000), cert. denied, 531 U.S. 1078 (2001) (deliberate intrusion

into attorney-client relationship may violate Fifth Amendment); United States v. Aulicino, 44 F.3d 1102,
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1117 (2d Cir. 1995) (unintentiona interference with attorney-client relationship may violate defendant’s
Sixth Amendment rights where government gains confidential information and prejudice results). Insuch a
Stuation, a court may suppress evidence gathered as a result of the communication or, in egregious cases
where the prejudice cannot otherwise be cured, dismissthe indictment. Haynes, 216 F.3d at 796; United
Statesv. Marshank, 777 F. Supp. 1507, 152122 (N.D. Cal. 1991).

These three doctrines—the evidentiary rule of attorney-client privilege, the ethica duty of

confidentiaity impaosed on atorneys, and the ethical and congtitutiond requirements that the government not

intrude upon the attorney-client relationship—serve the common end of keeping communications between

attorney and client from disclosure ether to adversaries or the finder of fact, thus encouraging the full and

frank communications between attorney and client that are required for the adversaria system to function.
2. The Evalution of the Joint Defense Privilege

Thejoint defense privilege initidly arose as an extension of the atorney-client privilege againgt
court-ordered disclosure againgt confidential communications. Ordinarily, the attorney-client privilege will
be deemed waived where a client discloses the contents of an otherwise privileged communiceation to a third
party or where the communication occursin the presence of third parties. United Statesv. Gann, 732 F.2d
714, 723 (9th Cir.), cert. denied, 469 U.S. 1034 (1984) (privilege waived when communication made in

presence of third party); Waell v. Investment/Indicators, Research and Management, Inc., 647 F.2d 18, 24

(9th Cir. 1981) (subsequent disclosure of content of communication waives privilege). Thejoint defense
privilege was adopted as an exception to thiswaiver rule, under which communications between a client

and his own lawyer remain protected by the attorney-client privilege when disclosed to co-defendants or

their counsdl for purposes of acommon defense. Hunydee v. United States, 355 F.2d 183, 185 (9th Cir.
1965); Continental Oil Co. v. United States, 330 F.2d 347, 350 (9th Cir. 1964); Chahoon v. Virginia, 62
Va. 822 (1871); seealso Waller, 828 F.2d at 583 n.7.

Although established as an evidentiary rule which bound courts from compelling disclosure of

certain evidence, the joint defense privilege was soon applied as an ethical doctrine which imposed on
counsd alimited duty of confidentiaity toward their client’s co-defendants regarding information obtained in
furtherance of acommon defense? In particular, courts have ruled that an attorney may be disqudlified if

her client’ sinterests require that she cross-examine (or oppose in a subsegquent action) another member of
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ajoint defense agreement about whom she has learned confidentia information. See generadly, Arnold
Rochvarg, Joint Defense Agreements and Disgudification of Co-Defendant’s Counsdl, 22 Am. J. Trid
Advoc. 311 (1998); Bartdl, supra.

In the first case to raise the issue, Wilson P. Abraham Constr. Corp. v. Armco Sted Corp., 559
F.2d 250, 253 (5th Cir. 1977), the Fifth Circuit addressed a motion to disqudify plaintiff’s counsel brought

by defendantsin acivil antitrugt action. Inaprior crimind action againg various sted mills for pricefixing in

which Armco had been charged, plaintiff’ s attorney had represented another steel company aso named as

adefendant. In this capacity, he had conferred with representatives of other indicted companies, including

Armco, a meetings designed to develop ajoint defense. In its motion, Armco maintained that the

attorney’ s obligation to maintain the confidences learned through the previous joint defense effort conflicted

with his client’s present interests and warranted his disqudification. The Fifth circuit agreed, finding:
Just as an attorney would not be alowed to proceed againg his former client in a cause of action
subgtantialy related to the mattersin which he previoudy r?oresented that client, an attorney should
aso not be alowed to proceed againgt a co-defendant of aformer client wherein the subject matter
of the present controversy is substantially related to the mattersin which the attorney was
previoudy involved, and wherein confidentiad exchanges of information took place between the
various co-defendants in preparation of ajoint defense.

Id. at 253.

Despite the andogy to atorney-client relationships, the Abraham Construction court did not treat

the atorney’ s participation in ajoint defense agreement asidentica to forma representation of aclient.
Had plaintiff’s attorney actudly represented Armco, he would have been disqudified automaticaly on the
irrebuttable presumption that he had gained confidences during the prior representation on arelated meatter.
In re Yarn Processing Plant Patent Vdlidity Litigation, 530 F.2d 83, 89 (5th Cir. 1976); accord Tronev.
Smith, 621 F.2d 994, 998 (9th Cir.1980); Elan Transdermd Ltd. v. Cygnus Therapeutic Sys., 809 F.

Supp. 1383, 1388 (N.D. Cdl. 1992). Finding that there had been “no direct attorney-client relationship,”
the court refused to presume that plaintiff’ s attorney had obtained confidentid information in the course of
the joint defense. The court instead placed the burden on the party moving for disqudification to prove that
the plaintiff’s attorney had actudly been privy to confidentia information. Abraham Consir., 559 F.2d at
253.
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Subsequent courts have followed suit in requiring a showing that the attorney actudly obtained
confidences before disqualifying counsdl. See, e.q., Fred Weber, Inc. v. Shell Qil Co., 566 F.2d 602, 608,
610 (8th Cir. 1977), cert. denied, 436 U.S. 905 (1978), overruled on other grounds by In re Multipiece
Rim Products Liahility Litigation, 612 F.2d 377, 378 (8th Cir. 1980); Essex Chemicd Corp. v. Hartford
Accident & Indemnity Co., 993 F. Supp. 241, 251-52 (D.N.J. 1998); GTE North, Inc. v. Apache
Products Co., 914 F. Supp. 1575, 1580 (N.D. I1l. 1996); see generdly Rochvarg, supra. While ajoint

defense agreement does impose a duty of confidentidity, that duty is limited in that the showing required to
establish a conflict of interest arising from prior participation in ajoint defense agreement is significantly
higher than that required to make out a conflict based on former representation of a client.

Findly, afew courts have assumed that the prosecution in acrimina case could violate a
defendant’ s congtitutiona rights by receiving information from cooperating co-defendants (or their
attorneys) that was obtained through a joint defense agreement. See Adlidno, 44 F.3d at 1117
(attendance at joint defense meseting of defendant in negotiations to cooperate with government does not
require hearing on Sixth Amendment violation without showing that cooperating defendant had provided
privileged information); United Statesv. Hda, 81 F. Supp. 2d. 7, 16-20 (D.D.C. 2000) (even knowing

intruson into the attorney-client relationship during plea negotiation with co-defendant’ s attorney does not
conditute violation without showing that communications actudly passed to government).

Il. The Court’s Power to Inquire into Joint Defense Agreements

As athreshold matter, defendants object to the court’ s inquiries into joint defense agreements prior
to any controversy arising that would require such disclosure. Defendants assert that there is no authority
for requiring advance disclosure of joint defense agreements and that such disclosures inhibit their ability to
represent their clients effectively. Defendants aso object to the court’ s requirement that the joint defense
agreements be committed to writing. The court therefore begins by addressing how its inherent supervisory
powers permit inquiry into the circumstances of representation and imposition of procedura requirements
on joint defense agreements in order to safeguard defendants Sixth Amendment rights to conflict-free
counsd.

“Under their supervisory power, courts have substantia authority to oversee their own affairsto
ensure that justiceisdone.” United States v. Smpson, 927 F.2d 1088, 1089 (9th Cir. 1991). A court

7
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may exercise its supervisory powers to implement aremedy for the violation of a recognized statutory or
conditutiond right, or may take preemptive steps to avoid such violations by imposing procedura rules not
specificadly required by the Condtitution or Congress. United States v. Hasting, 461 U.S. 499, 505 (1983);
Simpson, 927 F.2d at 1090.

These supervisory powers unquestionably alow courts to require disclosure of the precise nature of
acrimina defendant’ s representation to ensure that no conflict of interest exists that would deprive a
defendant of his Sxth Amendment right to effective assstance of counsdl. Courts have routingly
intervened—prior to any controversy arisng—where the circumstances of a crimina defendant’s
representation raises the potential for conflict of interest during the course of the proceedings, even before
intervention is required by Statutory or congtitutiona rule. See Buculavas v. United States, 98 F.3d 652,

655 (1st Cir. 1996) (exercising supervisory power to require that federa digtrict courtsinquire into
representation of multiple defendants by a Single attorney); Henderson v. Smith, 903 F.2d 534, 537 (8th

Cir.) (grounding requirements on inquiry into multiple representation in supervisory powers), cert. denied,
498 U.S. 989 (1990); Ford v. United States, 379 F.2d 123, 125-26 (D.C. Cir. 1967) (same).

Indeed, the Supreme Court has recently considered under what circumstances the Sixth
Amendment requires atria court to inquire into potential conflicts that are brought to its attention. See
Mickensv. Taylor, 535 U.S. 162 (2002) (addressing whether state trial court had duty to inquire into

potentia conflict of interest arising from representation of defendant accused of killing attorney’ s client).
The Supreme Court has long held that in cases of joint representation of multiple defendants by asingle
attorney, where atrial court knows or should know about a particular conflict of interet, that court has a
condtitutiona duty to explore the conflict further and to ensure that defendant’ s Sixth Amendment rights
have been adequately protected or knowingly waived. See Cuyler v. Sullivan, 446 U.S. 335, 34447

(1980). Congress has seen fit to exceed the condtitutiona minimum and mandate exploration of potentia
conflicts by federd trid courtsin every instance of multiple representation. Fed. R. Crim. P. 44(c)(2).
These decisions by the Court and Congress to require inquiry under certain circumstances presuppose that
trid courts possess the power to investigate such potentia conflictsin the first place.

As discussed above, joint defense agreements impose an ethica duty of confidentidity on
participating attorneys, presenting the potentiad for conflicts of interest that might lead to the withdrawd or

8
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disqudification of a defense attorney late in the proceedings or the reversal of conviction on gpped. See,
e.g., United States v. Henke, 222 F.3d 633, 643 (9th Cir. 2000) (reversing defendants convictions where

trid court improperly denied defense counsd’ s motion to withdraw on the eve of trid). When aparty toa
joint defense agreement decides to cooperate with the government, the potential for disclosure of
confidential information aso threstens other defendants Sixth Amendment rights. See Aulidno, supra;
Hsa, supra. “Federd courts have an independent interest in ensuring that crimina trids are conducted
within the ethica standards of the professon and that legd proceedings gppear fair to dl who observe
them.” Whesat v. United States, 486 U.S. 153, 149 (1988). Courtsaso “[have] an independent interest in

protecting afairly-rendered verdict from trid tactics that may be designed to generate issues on gpped.”
United Statesv. Moscony, 927 F.2d 742 (3d Cir.), cert. denied, 501 U.S. 1211 (1991). Given the high

potentid for mischief, courts are well judtified in inquiring into joint defense agreements before problems
arise.

The present case appears particularly likely to lead to conflicts caused by cooperation between
defendants. Here, there are alarge number of defendants, some of whom may not have known each other
prior to their first gppearance before this court. The charges span avariety of incidents over severd distinct
periods of time and allege roles of varying degrees of culpability. The interests of any two defendants are
lesslikely to coincide precisely than in the case of two defendants accused of essentidly equa participation
inasinglecrime Where defendants do not have cohesive interests, the potentia for conflict is, by
definition, grester—as is the potentia for cooperating with the government.

In addition to the lack of cohesion obvious from the face of the indictment, the unfolding of the
present proceedings has provided further evidence that the defendants' interests are not generaly united. A
sgnificant number of the defendantsin this case have in fact entered guilty pleas and cooperated with the
government. One of the cooperating defendants has been murdered and another has received threats.
Whether or not these actions can be atributed to any defendants in this case, they have proven intimidating
to other defendants seeking to plead guilty or cooperate with the government. These circumstances
illugtrate that defendants interests are not cohesive, indicating afar greeter likelihood of conflict thanina

case with fewer defendants and amore unified defense.
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The threat that these agreements might pose to defendants Sixth Amendment rights—and to the
integrity of the proceedings—warrants the minimal disclosures that the court has thus far required and the
restrictions imposed by this court. The court gppreciates defendants concern that disclosing who among
them have sgned ajoint defense agreement might give the government ingght into the trid strategies of
various defendants. Defendants have not, however, asserted any legd grounds to prevent disclosure of
joint defense agreements to the court. To the extent that joint defense agreements Smply set forth the
exigence of attorney-client relationships—implied or otherwise—between various attorneys and

defendants, the contents of such agreements do not fal within the attorney-client privilege. United Statesv.
Bauer, 132 F.3d 504, 508-09 (Sth Cir. 1997) (attorney-client privilege does not cover the identity of an
attorney’ s client); see also Haa, 81 F. Supp. 2d at 11 n.3 (expressing doubt that “ either the existence or

the terms of a[joint defense agreement] are privileged”). The court has nonetheless conducted its inquiry
into joint defense agreementsin camera in order to avoid offering the prosecution any hint of defense
Srategies.

Once disclosed to the court, ajoint defense agreement may indicate a potentia for future conflicts
of interest that warrants further action. The present case certainly cdlsfor inquiry.* As set forth below, the
proposed joint defense agreement has heightened the court’ s concern that potentia conflicts might arisein
this particular case, or that the defendants have been subgtantially misnformed of their rights under the joint
defense privilege. The court now turns to these areas of concern.

Il. Problems with the Proposed Joint Defense Agreements

The proposed Joint Defense Agreement submitted by counsdl contemplates “ open and candid
exchange of investigation leads and legd theories of defense” The agreement suggests that any defendant
who is a party to the case will “meet to discussthe caseand . . . candidly and openly address dl charges
and possible defenses” It providesin unquaified termsthat “al counsa who sign this agreement will owe
al defendants who sgn this agreement a duty of confidentidity.” It dso provides that each attorney will
owe each defendant a duty of loyaty. The agreement notes that individuals may withdraw from the
agreement by notifying al remaining members, but thet withdrawa does not relieve a party of the duties
created by the agreement.

10
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The proposed agreement submitted by defendantsis problematic in at least two materia respects.
First, the proposed agreement purports to creste a duty of loyalty on the part of Signing attorneys that
extends to al sgning defendants. The proposed defense agreement aso does not contain workable
withdrawd provisons that adequately avoid the possbility of disqudification on the eve of trid, or even
during trid.

A. Ethical Obligations Imposed by the Privilege

The proposed joint defense agreement explicitly imposes on signing attorneys not only a duty of
confidentiaity, but a separate generd duty of loydty to dl signing defendants. Such a duty has no
foundation in law and, if recognized, would offer little chance of atrid unmarred by conflict of interest and
disqudification.

Joint defense agreements are not contracts which create whatever rights the signatories chose, but
are written notice of defendants’ invocation of privileges set forth in common law.® Joint defense
agreements therefore cannot extend greater protections than the legd privileges on which they rest. A joint
defense agreement which purports to do so does not accurately set forth the protections which would be
given to defendants who sign. In the present case, unlessthe joint defense privilege recognized in this
Circuit imposes aduty of loyaty on attorneys who are parties to ajoint defense agreement, the duty of
loydty set forth in the proposed agreement would have no effect other than misinforming defendants of the
actua scope of their rights.

Courts have consstently viewed the obligations created by joint defense agreements as ditinct
from those created by actua atorney-client rdlationships® Abraham Constr., 559 F.2d at 253; see dso
Weber, 566 F.2d at 607-10; GTE North, 914 F. Supp. at 1580. As discussed above, courts have aso

consstently ruled that where an attorney represents a client whose interests diverge from a party with whom
the atorney has previoudy participated in ajoint defense agreement, no conflict of interest arises unless the
atorney actudly obtained rdlevant confidentid information. This pogition is incongstent with agenerd duty
of loyaty owed to former dlients, which would automatically preclude an attorney from subsequently
representing a client with an adverse interest. Mode Rules of Prof’| Conduct, R. 1.9.

To support the proposed imposition of agenerd duty of loydty, defendants rely exclusvely on the
Ninth Circuit'sopinion in United States v. Henke, 222 F.3d 633 (9th Cir. 2000) (per curiam), which states

11
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that ajoint defense agreement “establishes an implied attorney-client relationship with the co-defendant,” id.
at 637. Defendants argument rests on the conclusion that by referring to an “implied attorney-client
relationship,” the Ninth Circuit implicitly expanded the joint defense privilege beyond the recognized
protection againgt disclosure of confidentia information learned through ajoint defense agreement to
impose on each attorney an additional generd duty of loyalty to her client’s co-defendants. Defendants
have cited no lega authority suggesting that joint defense agreements entail a duty of loyalty.

In Henke, three co-defendants participated in joint defense meetings in which confidentia
information was discussed. 1d. On the eve of tria, one defendant pleaded guilty and agreed to testify for
the government.  Counsdl for the other two defendants each moved to withdraw on the grounds that the
duty of confidentiality prevented them from cross-examining the former co-defendant and impeaching him
with prior statements made in confidence. 1d. The cooperating co-defendant filed papers expressy stating
that he did not waive the attorney-client privilege and would take legd action if the remaining defense
counsd disclosaed confidentia information, even in an ex parte motion to withdraw. 1d. at 638.

The conflict addressed by the Henke court resulted from the attorney’ s duty to protect specific

confidentia information reveded during the course of ajoint defense meeting, not from a broader duty of
loyaty owed to the cooperating witness.  Although the Henke court referred to joint defense agreementsin
terms of an “implied attorney-client reaionship,” the court’s andlysis focused exclusively on confidentia
information. Accepting that the cooperating witness had made statements at joint defense meetings which
would contradict his testimony, the court noted that the remaining defense atorneys could neither introduce
those statements nor seek out further evidence to support those statements without using the witness's
confidences againg him. 1d. at 637-38. In finding a conflict, the court did not rest on the attorneys
adverse pogition to the former party to the joint defense agreement, but relied instead on the fact that the
defense atorneys would use or divulge specific pieces of privileged information.

Admittedly, there is a sgnificant difference between the disclosure of confidentid information and
the use of confidentia information without disclosure. Both the common law doctrine of attorney-client
privilege and the ethica duty of confidentiaity address only the disclosure of confidentia information and
not the use of confidentia information, without disclosure, in a manner adverse to the dient’s interests. See
8 Wigmore, Evidence § 2292 (attorney-client privilege); Modd Rules of Prof’| Conduct, R. 1.6 (duty of

12
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confidentidity). Any obligation on the part of an attorney not to use confidentia information againgt aclient
arises from separate duties. See ABA Modd Rules of Prof’| Conduct, R. 1.9(c) (“A lawyer who has
formerly represented aclient in amatter . . . shdl not thereafter (1) use information relating to the
representation to the disadvantage of the client . . . .”). An atorney might use information gained in
confidence to structure an investigation for facts with which she could discredit the cooperating witness
without ever disclosing the information and running afoul of ether the attorney-client privilege or the duty of
confidentidity.

The Henke court suggests that the duty to protect confidentia information divulged under ajoint
defense agreement may extend beyond the duty not to disclose and include a duty not to use the
information gained in amanner adverse to the interests of the client. See, e.g. Henke, 222 F.3d at 637-38

(“Had [the attorneys| pursued the materid discrepancy in some other way, a discrepancy they learned
about in confidence, they could have been charged with using it against their one-time dient . .. .”).
This pogtion is entirdy congstent with the rule for disquaification established in Abraham Congtruction and

followed by other courts: disqudification is proper where a party seeking disqudification can show that an
atorney for another defendant actudly obtained relevant confidentia information through ajoint defense
agreement. Indeed, the Henke court unambiguoudly adopted the standard set forth in Abraham
Congtruction by quoting that decision a length. See Henke, 222 F.3d at 637 (quoting Abraham Consdtr.,
559 F.2d at 253).

For the Henke court, a conflict of interest only arose where the atorney possessed relevant

confidentia information. Even the possesson of some confidentia information by an attorney would not
require disgualification unless the defense of her client required disclosure or use of that information:

There may be cases in which defense counsd’ s possession of information about a former
co-defendant/government witness learned through joint defense meetings will not impair defense
counsd’s ability to reL)r@ent the defendant or breach the duty of confidentidity to the former
co-defendant. Here, however, counsd told the district court that this was not a Situation where they
cr%;lddavoid reliance on the privileged information and il fully uphold their ethical duty to represent
their clients.

Henke, 222 F.3d at 638.

In distinguishing cases based on reliance on protected information, the Henke court specificaly
noted that joint defense meetingsin and of themselves are not disqudifying. 1d. at 638. Thisrefusa to
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extend a per se rulewould not be possible if agenerd duty of loyaty existed to a cooperating former co-
defendant, because the interests of the testifying witnessin cooperating effectively would dways be adverse
to the interests of the remaining defendantsin preventing or minimizing the witness s tesimony.

Finaly, the court notes that the cases on which the Henke court relied to reach its conclusion do not
suggest agenerd duty of loydty or afull attorney-client relationship between an attorney and dl co-
defendants who are party to ajoint defense agreement. See Abraham Congt., 559 F.2d at 253 (finding

that in the context of a common defense, “there is no presumption that confidentid information was
exchanged as there was no direct atorney-client relationship. [ The attorney] should not be disqudified
unlessthetrid court should determine that [he] was actudly privy to confidentid information.”). These
cases address only whether the protections for confidentid information are waived when the informeation is
shared with co-defendants or their counsel who are partiesto ajoint defense arrangement. See Wdler v.

Financial Corp. of America, 828 F.2d 579, 583 n.7 (Sth Cir. 1987) (describing the joint defense privilege

as“an extenson of the attorney-client privilege’ under which “communications by a dient to his own lavyer
remain privileged when the lawyer subsequently shares them with co-defendants for purpose of acommon
defensg’); United States v. McPartlin, 595 F.2d 1321, 1326 (7th Cir.) (finding that statements of a former

co-defendant remain protected by attorney-client privilege because waiver of the privilege is not inferred
from the disclosure in confidence to a co-party’ s attorney for acommon purpose), cert. denied, 444 U.S.
883 (1979); Abraham Condir., 559 F.2d at 253 (finding that in ajoint defense arrangement, “the counsel of

each defendant is, in effect, the counsel of dl for the purposes of invoking the attorney-client privilegein
order to shield mutualy shared confidences’). The court finds no cases recognizing joint defense
agreements as cregting either atrue atorney-client relaionship or agenerd duty of loyalty.

Thereis good reason for the law to refrain from imposing on attorneys a duty of loydty to their
clients co-defendants. A duty of loyaty between parties to ajoint defense agreement would create a
minefied of potentid conflicts. Should any defendant that Sgned the agreement decide to cooperate with
the government and testify in the prosecution’ s case-in-chief, an attorney for a non-cooperating defendant
would be put in the position of cross-examining awitness to whom she owed a duty of loyalty on behaf of
her own client, to whom she dso would owe aduty of loyalty. Thiswould create a conflict of interest
which would require withdrawd. See Moscony, 927 F.2d at 750 (“Conflicts of interest arise whenever an
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attorney’ s loydties are divided, and an attorney who cross-examines former clientsinherently encounters
divided loydties”) (citations omitted). Thus, the existence of a duty of loyaty would require that the
attorneys for all noncooperating defendants withdraw from the case in the event that any one participating
defendant decided to testify for the government.

A duty of loyalty would even require withdrawa where a defendant sought to put on a defense that
in any way conflicted with the defenses of the other defendants participating in ajoint defense agreement.
An attorney with aduty of loydty to defendants other than her client could not shift blame to other
defendants or introduce any evidence which undercut their defenses. Nor could an attorney cross-examine
adefendant who testified on his own behalf.

Asthese scenariosilludrate, ajoint defense agreement that imposes a duty of loydty to al members
of the joint defense agreement diminates the utility of employing separate counsd for each defendant and
(for purposes of conflict andyss) effectively creates a Stuation in which al Sgning defendants are
represented jointly by ateam of al Sgning attorneys. The court certainly could not permit joint
representation of defendants with such digointed interests as those in the present case. Fed. R. Crim. P.
44(c)(2).

Disqudification of attorneys late in the proceedings benefits no one—it deprives defendants of
counsdl whom they know and trust and perhaps even chosg; it forces delays while new counsel become
acquainted with the case, which harm defendants, the prosecution, and the court. In the present case,
where certain attorneys have acted as lead counsd for large groups of defendants on mgjor issues,
disqudification could prgjudice al defendants, not smply those who are parties to the joint defense
agreement. The potentia for disqudification arising from joint defense agreements can be “used as a
wespon in the hands of aggressive prosecutors’ that discourages formation of the agreements. Bartd,
supra, at 872—73; see also Anderson, supra (addressing prosecutor’ s motion to disquaify based on

defense atorney’ s participation in joint defense agreement with cooperating witness). To avoid these
problems, many defense atorneys draft joint defense agreements that explicitly disclam any attempt to
cregte an attorney-client relationship. Lerner, supra, at 1507-08 & n. 246; Joint Defense Agreement, Am.
Law Indtitute-Am. Bar Ass'n, Trid Evidence in the Federd Courts: Problems and Solutions, at 35 (1999)
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(providing that the agreement should not be read “to create an atorney-client relationship between any
attorney and anyone other than the client of that attorney”).

Because neither precedent nor sound policy supports imposing on attorneys who sign ajoint
defense agreement a generd duty of loyalty to al participating defendants, the court finds the provisions of
the proposed Joint Defense Agreement that purport to create a duty of loyaty unacceptable. Should
defendants wish to enter into representation in which attorneys owe multiple defendants a generd duty of
loyalty, they would need to obtain gpproval of the court pursuant to Federd Rule of Crimind Procedure
44(c)(2).2

B. Withdrawa Provisions

The proposed joint defense agreement provides that any member may withdraw from the
agreement by giving notice to al other members. At the hearing on the proposed agreements, defense
counsdl suggested that signing defendants were willing acoept the risk of conflict crested by awithdrawing
defendant by accepting the risk that counsd might be disqudified. Ordinarily, defendants seeking to enter
into representation which holds potentia conflicts of interest accept risks by waiving ther rights to assert the
conflict, rather than by steding themsalves to assert it as defense counsdl suggests® The Situation created
by the joint defense agreement is no exception.

A firgt question arising as to the nature of an gppropriate waiver is a what point in the proceedings
defendants should waive their rightsin order to avoid conflicts. Given the highly divergent interests of
defendants in the present case, the court is entitled to require that waiver provisons be included in the joint
defense agreement, so that defendants who participate are fully apprised of the potentiad for conflict and
understand the consequences both of entering into the joint defense agreement and of withdrawing from it.
The dternative—deferring action on waiver until one defendant decides to testify—fails to avoid the danger
of disqudlification entirely.

A second and more complicated question iswhat sort of waiver provisions would avoid the threat
of conflict while adequately protecting defendants’ right to cooperate on ajoint defense. Defendants could
conceivably waive potentia conflicts through provisons in the joint defense agreement in one of two ways.
One court has alowed defendants to waive potential conflict by agreeing in advance that no attorney will
use any information obtained by reason of the confidentidity in cross-examining defendants. United States
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v. Anderson, 790 F. Supp. 231, 232 (W.D. Wash. 1992). This method of waiving conflict, however,
gands in tensgon with the generd principle that where an attorney has actudly obtained confidentia
information relevant to her representation of a client, the law presumes that she cannot avoid relying on the
information—however indirectly or unintentionaly—in forming lega advice and trid drategy. See Henke,
222 F.3d at 637-38 (“Had [the attorneys| pursued the material discrepancy in some other way, a
discrepancy they learned about in confidence, they could have been charged with using it againgt their
onetimedlient . . ..”). Becausethe cross-examining attorney gill holds relevant confidences of the witness,
it isnot clear that she can truly operate free from conflict. The solution aso compromises one defendant’s
right to afully zedous attorney for another defendant’ s decision to testify. The waiver islessinformed, as
each defendant must waive the right to use the others' confidences before knowing what those confidences
are.
The better form of waiver is suggested by the American Law Indtitute-American Bar Association in
their modd joint defense agreement, which provides:
Nothing contained herein shal be deemed to create an attorney-client relationship between any
atorney and anyone other than the client of that attorney and the fact that any attorney has entered
thisA%reement shdl not be used as a basis for seeking to diS(qudifKOmy counse from representing
any other party in this or any other proceeding; and no atorney who has entered into this
Agreement shdl be disquaified from examining or cross-examining any dient who tedtifies a any
proceeding, whether under a grant of immunity or otherwise, because of such attorney’s
participation in this Agreement; and the signatories and their clients further agree thet a signatory
atorney examining or cross-examining any client who testifies a any proceeding, whether under a
grant of immunity or otherwise, may use any Defense Materid or other information contributed
such client during the joint defense; and it is herein represented that each undersigned counsdl to this
Agreament has pecificdly advised his or her repective client of this clause and that such client has
agreed to its provisions.
Joint Defense Agreement, Am. Law Ingtitute-Am. Bar Assn, Tria Evidence in the Federdl Courts:
Problems and Solutions, at 35 (1999). Under this regime, dl defendants have waived any duty of
confidentidity for purposes of cross-examining testifying defendants, and generdly an attorney can cross-
examine usng any and al maerids, free from any conflicts of interest. This form of waiver dso placesthe
loss of the benefits of the joint defense agreement only on the defendant who makes the choice to testify.
Defendants who testify for the government under a grant of immunity lose nothing by thiswaiver. Those

that tegtify on their own behaf have dready made the decison to waive their Fifth Amendment right against
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sf-incrimination and to admit evidence through their cross-examination that would otherwise be
inadmissble.

The conditiond waiver of confidentiaity also provides notice to defendants that their confidences
may be used in cross-examination, so that each defendant can choose with suitable caution what to reved
to thejoint defense group. Although alimitation on confidentidity between a defendant and his own
attorney would pose a severe threet to the true attorney-client relationship, making each defendant
somewhat more guarded about the disclosures he makesto the joint defense effort does not significantly
intrude on the function of joint defense agreements. The attorney-client privilege protects “full and frank”
communication because the attorney serves as the client’sliaison to the legd system. Without a skilled
attorney, fully apprised of her client’s Stuation, our adversarial system could not function. Any secret a
client kegps from his own counsd compromises his counsdl’ s ability to represent him effectively and
undermines the purpose of the atorney-client privilege.

Joint defense agreements, however, serve a different purpose. Each defendant entering ajoint
defense agreement dreedy has arepresentative, fully and confidentialy informed of the client’s Situation.
Thejoint defense privilege dlows defendants to share information so as to avoid unnecessarily inconsistent
defenses that undermine the credibility of the defense asawhole. Bartel, supra, at 873, 881. In criminal
cases where discovery islimited, such collaboration is necessary to assure afair trid in the face of the
prosecution’ s informationa advantage gained through the power to gather evidence by searches and
saizures. Co-defendants may diminate incond stent defenses without the same degree of disclosure that
would be required for an attorney to adequately represent her client. The legitimate value of joint defense
agreements will not be sgnificantly diminished by indluding alimited waiver of confidentidity by testifying

defendants for purposes of cross-examination only.

CONCLUSION

For the foregoing reasons, the Court rules as follows:
(@) %}r/l)g oint defense ?:eement entered into by defendants must be committed to writing, sSigned
t

“defendants and their attorneys, and submitted in camera to the court for review prior to
going into effect.
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(2) Each joint defense agreement submitted must explicitly state that it does not creste an atorney-
client relationship between an attorney and any defendant other than the client of that attorney.
No joint defense agreement may purport to creste aduty of loyalty.

(3) Each joint defense agreement must contain provisions conditionaly waiving confidentidity by
providing that a Signatory attorney cross-examining any defendant who testifies at any
proceeding, whether under agrant of immunity or otherwise, may use any meteria or other
Information contributed by such client during the joint defense.

(4) Each joint defense agreement must explicitly allow withdrawa upon notice to the other
defendants.

IT 1SSO ORDERED.

Dated: February 11, 2003 IS

Chief Judge
United States District Court
Northern Didrict of Cdifornia
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ENDNOTES

1. Whiledl defense counsd participated in discussions on joint defense agreements at the court’ s request,
nothing in this memorandum should be taken as a representation as to which defendants wish to enter a
single joint defense agreement at the present time.

2. Although courts have declared that attorneys operating under a joint defense agreement owe defendants
other than their dients alimited duty of confidentidity, the ABA Committee on Ethics & Professiond
Responsibility has opined that the Modd Rules of Professona Conduct do not impose such duties on an
attorney. ABA Comm. on Ethics & Prof’'| Responghility, Forma Op. 395 (1995). The Committee
nonetheless noted that courts had recognized an atorney’s “fiduciary obligation” to other members of a
joint defense agreement that could creste a disqudifying conflict of interest. 1d.

3. Thisdifference of interests between defendantsis, in fact, likely to lead to the choice of separate
representation with ajoint defense agreement rather than joint representation.

4. Thejoint defense agreements presented to this court may even create the type of representation on
which the court must act under Federd Rule of Crimina Procedure 44(c). Rule 44(c)(2) requiresthat a
federa court take active measures to safeguard defendants Sixth Amendment rights when defendants
jointly charged in acrimina indictment “are represented by the same counsd.” Fed. R. Crim. P.
44(c)(1)(B), (2). While each of the jointly charged defendants in the present case has his or her own
Separate attorney, the proposed joint defense agreement presented to this court purports to impose on
each attorney duties of loydty and confidentidity toward each defendant. As discussed below, the court
finds little to digtinguish this form of representation from multiple representation of al defendants who sign
the agreement by a single team composed of dl the attorneys—a Situation in which this court would be
obliged by statute to “take appropriate measures to protect each defendant’ s right to counsdl” unless there
Isgood cause to believe that no conflict of interest islikely to arise. Fed. R. Crim. P. 44(c)(2).

5. No written agreement is generaly required to invoke the joint defense privilege. The existence of a
writing does establish that defendants are collaborating, thus guarding againg a possible finding that a
particular communication was made spontaneoudy rather than pursuant to ajoint defense effort. See
United States v. Weissman, 195 F.3d 96, 98-99 (2d Cir. 1999) (finding no joint defense agreement in
place at the time communication took place). A written joint defense agreement also protects againgt
misunderstandings and varying accounts of what was agreed to by the atorneys and their clients.

6. Severd courts have drawn parallels between joint defense agreements and the attorney-client
relationship in passing prefatory remarks, rather than as lega conclusions drawn after thorough andysis of
the scope of each relationship and the precise nature of the ethical dutiesinvolved. Bartdl, supra, at 901.
These statements should not be taken out of context, but must be examined in light of the issues decided by
the particular court. Individua courts have recognized that the two types of relationships cregte privileges
which are smilar in some respects and different in others. The Abraham Condiruction court, for example,
dated that in ajoint defense arrangement, “the counsdl of each defendant is, in effect, the counsd of dl for
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the purposes of invoking the attorney-client privilege in order to shield mutually shared confidences”
Abraham Constr., 259 F.2d at 253. In the following paragraph, however, the court distinguished between
the two types of rdationshipsin holding that for partiesto ajoint defense agreement, “thereisno
presumption that confidentia information was exchanged as there was no direct attorney-client
relationship.” 1d.

In particular, an andogy between joint defense agreements and attorney-client relationshipsin the
context of the evidentiary attorney-client privilege does not necessarily hold where the ethical obligations
imposed by joint defense agreements are at issue. The Seventh Circuit, in upholding the digtrict court’s
exclusion of adefendant’ s statements to a co-defendant’ s legd investigator pursuant to the attorney-client
privilege, made the siweeping statement, “ The attorney who thus undertakes to serve his client’s co-
defendant for alimited purpose becomes the co-defendant’ s attorney for that purpose.” United Statesv.
McPartlin, 595 F.2d 1321, 1337 (7th Cir.), cert. denied, 444 U.S. 833 (1979). In light of the narrow
evidentiary issue before that court, the court does not read McPartlin to pass on whether joint defense
relationships entail the full ethical obligations of the attorney-client relationship.

7. Defendants dso assart in the joint defense agreement that any duty of confidentidity includes a duty of
loydlty, relying on the Ninth Circuit’ s pronouncement in Damron v. Herzog thet “it is anomaous to find that
the duty of confidentiaity does not have asits direct corrdation aduty of loydty.” 67 F.3d 211, 215 (Sth
Cir. 1995), cert. denied, 516 U.S. 1117 (1996) (citations omitted). Defendants apparently read this
language to imply that whenever an attorney is under aduty of confidentidity to an individud, sheisdso
under agenerd duty of loyalty.

When the above language is placed in context, however, it is clear that the Damron court referred
to afar more limited duty. The court smply echoed the rule embraced by Henke and Abraham
Consdtruction that the law does not trust an attorney who actualy possesses relevant confidencesto
proceed without using or disclosing them:

Damron argues that Herzog' s advice to the Whestleys necessarily involved decisions based on
confidential information, which inevitably created the risk of abreach.

We agree that when an attorney engages in a conflict of interest on the same matter, he or sheis
in apogtion to act on the confidentia information learned from the relationship with the first client,
whether or not that information is actualy disclosed or acted upon in advising the new client.
Because this position creates such agraverisk of breach of confidence, it is anomalous to find that
the duty of confidentiaity does not have asits direct correlation aduty of loyalty.

Damron, 67 F.3d a 215 (citations omitted). Because the correlative “ duty of loyaty” referred by the
Damron court would not arise unless the atorney actudly possessed confidentid information, it is distinct
from the generd duty of loyaty owed former clients.

8. Inlight of the court’s findings on the present defendants' lack of cohesive interests, the court would not

dlow joint representation without compelling evidence indicating that no conflict of interest islikely to arise.
Fed. R. Crim. P. 44(c)(2).
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9. Defendants are presumably aso willing to accept the risk that confidences shared through the joint
defense agreement but divulged to the prosecution will lead to the exclusion of resulting evidence or the
dismiss of theindictment. The court fails to find much magnanimity in this sort of concesson.
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